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SUMMARY

Issues must be specified against Rita Reyna Brent to
determine (1) whether her transmitter site has been
continuously available to her and (2) whether Brent violated
Section 1.65 of the Commission's rules.

Brent's opposition only confirms that she lacked
reasonable assurance of site availability between April 1992,
when the site was sold, and April 1993, when Brent finally
contacted Patricia Harrison, the new owner of the site. The
site was not available to Brent between the time of the sale
and the time Harrison was finally contacted. The new letter
from Harrison was not obtained in a timely manner.

Brent violated Section 1.65 by failing to report (1) the
sale of her transmitter site and (2) the fact that the balance
sheet she allegedly relied upon to certify her financial
qualifications was "lost or misplaced". Contrary to Brent's
arguments, she had clear duty to learn of and to report both
matters. Brent's reporting failures meet the test for

specification of a reporting issue.
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Martha J. Huber (Huber), by her attorneys, now replies to
the "Opposition to Second Petition to Enlarge Issues Against
Rita Reyna Brent [Brent]" filed by Brent on July 21, 1993.

In her July 6, 1993 petition to enlarge issues, Huber
demonstrated that (1) the transmitter site specified by Brent
had been sold in April 1992, (2) Brent made no attempt to
ensure that her site would remain available to her, (3) Brent
did not obtain reasonable assurance of site availability from
the new owner until April 1993, or one year after the site was
sold and (4) Brent failed to report that the balance sheet
that had been the basis of her financial certification had
been lost. Brent makes no serious attempt to dispute these
essential facts. Indeed, the opposition contains no
declaration or explanation whatsoever from Brent. The
opposition consists of meritless legal and factual arguments.

Brent's opposition only provides further evidence that the



issues requested by Huber must be added.
I. HUBER'S PETITION WAS TIMELY

Brent argues that to the extent Huber's petition relates
to Brent's transmitter site, the petition was untimely because
the sale of that site took place in April 1992 and Brent
produced on April 26, 1993 a reasonable assurance letter from
Patricia Harrison, the new site owner. Brent Opposition, Pp.
1-5. Brent ignores the simple fact that Huber could not have
properly filed a petition without obtaining certain
information from Brent in a deposition. For instance, the
April 1993 letter did not preclude the possibility that Brent
had obtained oral assurance of site availability from Harrison
in a timely manner. Only at Brent's deposition did it become
clear that she had made no attempt to maintain her reasonable
assurance and that one year had passed during which she had no
agreement with Harrison. Similarly, Huber could not have
filed for a Section 1.65 issue without fully ascertaining
Brent's state of mind and the efforts she undertook to
maintain site availability (or, in this case, utter lack of
effort). Huber's petition was timely filed within fifteen
days after she received the transcript of Brent's deposition.

Even if Huber's petition is somehow considered untimely,
the petition would meet the standard set in Section 1.229(c)
of the Commission's rules. The petition clearly raises a

question of substantial public interest importance because it
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owner so long as the property owner states that the reasonable
assurance "relates back" to the date the site was specified.'
With respect to site availability, however, the Commission has

stated:

A mere possibility that a site will be available is
not sufficient...Commission requirements will be

satisfied when an applicant has contacted the

property owner and has obtained reasonable
assurance in good faith that the proposed site will

be available for the intended purpose.

In the Matter of Amendment of §§ 73.3572 and 73.3573 Relating
To Processing of FM and TV Broadcast Applications, 58 RR 2d

776, 782 (1985) (emphasis added). Until April 1993, Brent had
made no contact with Harrison, and she had no basis whatsoever
for believing that Harrison would make the property available
to her. Clearly, reasonable assurance does not exist before
the property owner is contacted. Brent therefore 1lacked
reasonable assurance between April 1992 and April 1993.
Huber demonstrated in her petition that the letter Brent
eventually obtained from Harrison could not be considered
because it was not diligently obtained. Huber Petition, Pp.
9-10, ¢citing Imagists, 8 FCC Rcd 2763, 2765, 72 RR 2d 632, 635
(1993). Brent incorrectly claims that Huber "fails to cite a
single case to support her draconian and bizarre 'interim
unavailability' thesis." Brent Opposition, P. 5. Brent later
attempts to distinguish the Imagists case by repeating her

patently false claim that "Brent's transmitter site has always

.‘ There is no meaningful distinction between Brent's
dealings with Harrison and an applicant who initially specifies a
site and waits until later to contact the site owner.



been suitable and available..." Brent Opposition, P. 9. The

site issue requested by Huber must be added.

III. A SECTION 1.65 ISSUE MUST BE SPECIFIED AGAINST BRENT

Brent takes issue with Huber's showing that Brent
committed multiple violations of Section 1.65 of the
Commission's rules. Huber demonstrated in her petition that
Brent violated Section 1.65 by not reporting (1) the sale of
her transmitter site and (2) that the balance sheet she
allegedly relied upon to certify her financial qualifications
was "lost or misplaced". Contrary to Brent's arguments, she
had a clear obligation to report both matters. Brent's
repeated reporting failures meet the legal standard for a
Section 1.65 reporting issue, and such an issue must be
specified.

A. The Legal Standard

In her petition, Huber cited the classic test for a

Section 1.65 issue contained in Merrimack Valley Broadcasting,
Inc., 99 FCC 24 680, 683-684 n.9, 57 RR 24 713, 716 n.9
(1984), which states that a Section 1.65 issue will be
specified when:

(1) unreported interests are of decisional

significance, (2) an intent to conceal is present,

or (3) a pattern of carelessness or inattentiveness
is present.

Brent claims that Merrimack is no longer good law because it

was superseded by Poli arding Character Qualifications in

Broadcast Licensing, 102 FCC 2d 1179, 59 RR 2d 801 (1986).

Brent Opposition, P. 6 n.7. Brent is simply wrong. The



Commission and the Review Board have continued to use the
Merrimack test after the Commission's character policy
statement was adopted. Thomas W. Lawhorne, 7 FCC Rcd 4341
(1992), Coast TV, 5 FCC Rcd 6720, 6723, 68 RR 2@ 972, 976
(Rev. Bd. 1990).2

B. The T smitte ite Sa

Brent's argument that she was not required to report the
sale of her transmitter site is based upon the patently
incorrect premise that she has always had reasonable assurance
of site availability. As Huber has shown above, reasonable
assurance consists of an understanding with the owner of the
transmitter site. When the land was sold in April 1992, Brent
no longer had any such agreement with the site owner. She had
no way of knowing whether Harrison would agree to make the
site available. Brent had nothing more than "a mere
possibility that a site will be available", which does not

constitute reasonable assurance. Amendment of Sections

73.357 73.3 ti ocessi and TV
Broadcast Applications, supra. Until Harrison wrote her April

1993 letter, Brent had no assurance of site availability from

Harrison.
Brent had a clear obligation to report the loss of her

transmitter site and the concurrent loss of reasonable

2 In any event, Brent admits that a reporting issue would be
warranted if irresponsibility was indicated. Brent Opposition, P.
6 n.7. As Huber has shown in its petition and will show here,
Brent's conduct reflects, at best, serious irresponsibility. Thus,
even under the legal standard Brent offers, a reporting issue would
be required.



assurance. In National Communications Industries, 6 FCC Rcd
1978, 69 RR 2d 51, 53 (Rev. Bd. 1991), the Board noted:

If the transmitter site becomes unavailable after

an applicant certifies it has reasonable assurance,

that significant change must be reported within

thirty days, in accordance with 47 C.F.R. §1.65.
Brent has never made a full disclosure pursuant to §1.65.
While she exchanged the letter she obtained from Harrison, she
never informed the Commission that her site had been sold in
April 1992 or that she had lacked reasonable assurance of site
availability for one year. Indeed, Brent's document exchange
was highly misleading because it appeared from the document
that the sale had taken place recently. Contrary to Brent's
suggestion (Brent Opposition, P. 6 n.8), she never made the

complete and voluntary disclosure required by the Commission.

It is beyond doubt that Brent violated §1.65.
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letter from Harrison and exchanged the letter shortly after
she learned of the sale. Brent Opposition, P. 7. Under

Brent's theory, an applicant would never have an affirmative



the continuing accuracy and completeness of information
furnished in a pending application." It also requires that an
applicant report "as promptly as possible and in any event
within thirty days..." When a deficiency such as loss of site
availability occurs, the applicant must cure that deficiency
as soon as possible "after they learn, or should have learned,
of the deficiency..." Imagists, supra (emphasis added). If
Brent's theory was accepted, the words "or should have
learned" would have to be eliminated.

Brent had an affirmative obligation to learn of the sale
of the land well before she did. An applicant "must make

ordinary efforts to assure that it maintains its site

throughout the application process." Berea Broadcasting Co.,

T

re&uirement. Brent Opposition, P. 9.3 She also claims that
she made such efforts. Brent Opposition, Pp. 9-10. She does
not explain what those efforts were, however, and no such
efforts have been shown. As a resident of the New Albany
area, it would have been very easy for Brent to make one phone
call and learn of the sale. Brent never made any effort to

contact either Lockhart or Harrison. Indeed, it was only



been sold. If Brent had even made one phone call to Lockhart,
she could have learned of the sale and attempted to reach an
agreement with Harrison in a timely manner. Instead, she did
nothing. Given her admission that she had an obligation to
maintain reasonable assurance, her inaction, demonstrates, at
minimum, "a pattern of carelessness or inattentiveness" or
gross irresponsibility that requires the specification of a
1.65 issue. Her failure to disclose that the site had been
sold in April 1992 was deceptive and shows a cavalier
disregard for her responsibility to be absolutely candid with
the Commission. Brent's reporting failures with respect to
her site require the specification of a 1.65 issue.?

C. " " c

Huber also demonstrated that a Section 1.65 issue was
warranted because Brent had failed to timely report that the
balance sheet she had allegedly relied upon to certify to her
financial qualifications was 1lost or misplaced. Huber
demonstrated that the Presiding Judge's ruling in Mark Allen
Bodiford, FCC 90M-392 (released February 28, 1990) required
the addition of an issue. As with the transmitter site, no
statement 1is provided from Brent, and her attempt to

distinguish Bodiford is unavailing. Her failure to report the

“ Brent's attempt to compare the sale of her site to the name
change of Huber's bank (Brent Opposition, P. 10 n.12) is
fallacious. As Huber has shown, she had no obligation to report
the name change because it had no impact on her financial
qualifications. See Memorandum Opinion and Order, FCC 93M-423
(released June 28, 1993). The sale of Brent's site, however,
clearly impacted the site's availability and had to be reported.



—L

- 10 -

loEcanraidos. ar. indenaendent bhasis fnr snecifvipo_an_1.65
1ssue. '

In Bodiford, the Presiding Judge specified a 1.65 issue
against an applicant that had failed to report the loss of
bank letters. Brent argues that she had no obligation to
report the loss of the balance sheet because while the loss of
a bank letter ‘"extinguishes" an applicant's financial
qualifications, the loss of a balance sheet has no such impact
on an applicants' financial qualifications. Brent Opposition,
Pp. 12-13. That argument is sophistry. Under the FCC Form
301 used by Brent, an applicant must have the appropriate

documentation in hand to certify to its financial

qualifications. Revision of Application for Construction
Permit for Commercial Broadcast Station (FCC Form 301), 4 FCC

Rcd 3853, 3859, 66 RR 2d 519, 529 (1989). That documentation

must be made available to the Commission on request.

Certification of Financial Oualifications by Applicants For

Broadcast Station Construction Permits, 2 FCC Rcd 2122, 62 RR
2d 638, (1987). Without the balance sheet, Brent had no

financial qualifications. The loss of that balance sheet was
clearly a reportable event.

Moreover, under Brent's reasoning, the loss of a bank
letter would not be a reportable event because the loss of the
documentation would not eliminate the existence of an
agreement between the bank and the applicant. If an applicant
who filed when financial documentation did not have to be on

hand had to report the loss of a bank letter, then Brent had
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did not provide any declaration. The requested issues must be
added.
Accordingly, Huber asks the Presiding Judge to specify

the requested issues.

Respectfully submitted,
MARTHA J. HUBER

By
Mo . Ber¥fie

By . de
John J. Sphauble
Cohen and Berfield, P.C.
1129 20th Street, NW, # 507
Washington, DC 20036
(202) 466-8565

Her Attorneys

Date: August 2, 1993
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I, Linda Gibson, do hereby certify that on the 2nd day of
August 1993, a copy of the foregoing "Reply To Opposition To
Second Petition To Enlarge Issues Against Rita Reyna Brent"

was sent first-class mail, postage prepaid to the following:

James Shook, Esqg.*

Hearing Branch

Federal Communications Commission
2025 M Street, NW, Room 7212
Washington, DC 20554

John Wells King, Esq.
Haley, Bader & Potts
4350 N. Fairfax Drive, #900
Arlington, VA 22203-1633
Counsel for Rita Reyna Brent

Bradford D. Carey, Esqg.
Hardy & Carey
111 Veterans Memorial Blvd., #255
Metairie, 1A 70005
Counsel for Midamerica Electronics Service, Inc.

Donald J. Evans, Esq.
McFadden Evans & Sill
1627 Eye Street, NW, Suite 810
Washington, DC 20006
Counsel for Staton Communications, Inc.
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